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A /ORDER

PER J. Sudhakar Reddy, Accountant Member:-

This appeal by the assessee is directed agamsirter of Commissioner of
Income Tax (Appeals)-10, Kolkata passed u/s 25thefincome Tax Act, 1961 (‘the
Act’) on 16.10.2017 for the assessment year 2014-15
2. Facts in brief are that assessee is an indivigog is in the business of share
trading, film right, commission, interest on loandarental income. Assessee filed
return of income on 26.11.2014 disclosing totalome of 313,55,100/-. The
Assessing Officer passed order u/s. 143(3) of tbied&termining the total income of

the assessee a8,31,84,733/- inter alia disallowing the claim afisiness loss of
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%91,08,192/- and making an addition of bogus suedegitors oR31,13,200/- and an
addition u/s 68 0%1,64,81,148/.
3. Aggrieved, assessee carried the matter in apdded Ld First Appellate

Authority granted part relief. Further, aggrievesdessee is before us

4. We have heard Shri S. Jhajhoria along with Shjpy Sen, the Id. counsels for
the assessee and Shri S. Dasgupta, the Ld AddID&®n behalf of the Revenue. On
careful consideration of all the facts and circianses of the case, on perusal of
papers on record and case law cited, we hold sl

5. Ground No.1 is general in nature.

6. Ground No.2 is against disallowance of busiress 0f%91,08,921/- which
consists of trading loss &66,99,200/- and business expense89,09,721/-. The
Assessing Officer discussed this issue at pages32in para-5 of his order. The AO
disbelieved the contention of the assessee thatitsold 3,20,000 unquoted shares of
RDB Two thousand Plus Ltd (i.e. name of the compa@y29.25 per share for the
total consideration 0R93.60 lakh. These shares were purchased at adosalof
%1,54,59,200/- @ 48.31 per share. The shares irtignesere purchased from RDB
Two thousand Plus Ltd. on 17.08.2011. These shwaees sold on 10.10.2013 to two
parties namely M/s Kripa Agents Pvt Ltd. and M/sug& Films Pvt. Ltd. A total No.
of 1,60,000 shares each were sold to both thes@aaies for the sale consideration
of 46.80 lakh each. The address of RDB Two thousand Bd., M/s Kripa Agents
Pvt. Ltd and M/s Skups Films Pvt Ltd. was the same45, Lenin Sarani, Kolkata-13.
As these shares were unquoted shares, the assessesked by the AO to produce
evidence. The AO held that assessee failed to peo@widence. At page 4 of his
order, the AO states that, from the document subthiby assessee it is seen that
Kamal Kumar Bansal, the assessee, is a directb/®RDB Two thousand Plus Ltd.
from whom the shares were purchased and also itmibecompanies to whom the
shares were sold. He concluded that it is evideait the assessee is involved in all
cases as purchaser and seller and thus thereossbility of manipulation of the loss.

He further stated that in the computation of incpthe assessee claimed that he had
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incurred expenditure d&30,90,721/- in the business of shares. He heldabs¢ssee
has failed to satisfy the genuineness of theseresgseand hence the same is not
allowable. Thus, he disallowed the claim of assed#isat it had incurred business loss
of 260,99,200/- and also that it had incurred expengitelating to share trading
business td@30,09,721/-.

7. On appeal, Ld. CIT(A) accepted the documentgtimauced by the assessee in
support of these transactions. The contentionb®fassessee are at page 9 para 4 of
the order of CIT(A), They are extracted for reaeference :-

“4. On the contrary, in appeal, the appellant / I&R for the appellant has

inter-alia made out the following claims:

a. The Ld AO has dealt with the matter on probabil@ther than actual facts.
All necessary papers has been submitted to th&Qd.

b. The Company’s Act permits the sale of such ungwitacks, and there was
no illegality in the matter.

c. The Ld AO appears to be more concerned on the isBudfice address,
location of the buyers, instead of other factuatiemces.

d. The sale of shares was on account of the outstgridems in the books of
the appellant-assessee, which were required tajbared off.

e. There is no bar on selling shares on loss anywiheithe Income Tax Act,
1961.

f. The purchasers of the said shares (M/s Kripa génhtstd & M/s SKUPS
Films P Ltd) had already advanced substantial amidowards purchase of
shares and since 2012 they have no charged amgsgiten this advance.

g. Since the assessee has enjoyed the interest fremea for near about 3
years, it comes to a business sense that the sf@arasich advances were
received should be dealt in price bracket and Inedax department has
never interfered when a buyer and seller both cordd the transactions
independently to the Ld AO as replied u/s. 133(6)

h. There was no reason to disallow the expenditureclasmed by the
appellant either, by the Ld AO.”

8. The Ld CIT(A) at page 10 para-7 held as under:-

“7. 1 also find that all the submissions made bg #ppellant during the course
of the appeal point towards the elaborate documenrameaning thereby that
the appellant has produced papers relating to aggtion for the shares, the
allotment of the shares, the share certificatesynpants by cheque and the
necessary papers filed before the Registrar of @mgs, where the name of
the assessee has been reflected as a shareholteappellant has also filed
proof of amalgamation of the companies wherein #areholding has
changed hands. It is also the contention of theedapt that it has provided
copies of the bank statement, bank contract natesdelivery instructions to
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the broker by way of proof that all these transaics were genuine. However,
in my considered view of the matter, it is pregigbis elaborate paper work
that strengthens the matter relating to the bogesédifit of the LTCG, which
clearly has been schemed, preplanned and executednalafide intelligence
and precision. Therefore all these papers are n@dweuments and not any
evidence. The whole gamut of transactions are wmahtand highly
suspicious, and therefore the rules SUSPSICIOUS TRANSACTIONS
ought to apply in the instant case. There are grawebts in the story
propounded by the assessee before the authorigiesvbNone of the material
produced before the Ld. AO by the assessee-appallarenough to justify the
humongous gains accruing to the assessee by w&aptal Gains. In my
considered view the banking documentsraeee self serving recitals. The law
in the matter ofelf-serving recitals has been long established by the hon'ble
apex court. In the case @l T vs P. Mohankala 291 ITR 297, the Hon'ble
Supreme Court held thattie money came by way of bank cheque and was
paid through the process of banking transactions wanot by itself of any
consequence$ The burden of proof is on the assessee in thdétanaf
justification of receipts which are of suspiciousdadubious nature. In the case
of CIT vs. Durga Prasad More (1971) 82 I TR 540 (SC), their Lordships laying
down the significance of human probabilities hedduader:-
“In a case where a party relied on self-servingitais in documents, it
was for that party to establish the truth of theseitals: the taxing
authorities were entitled to look into the surroumgl circumstances to
find out the reality of such recitals.
Similarly in the case of Sumati Dayal vs. CIT @P214 ITR 801 (SC), their
Lordships held as under:
“In view of section 68 of the Act, where any surfoisd credited in the
books of the assessee for any previous year, the saay be charged to
income tax as the income of the assessee of teatopis year if the
explanation offered by the assessee about the eaiud source thereof
is, in the opinion of the Assessing Officer, ndis§actory. In such a
case, there is prima facie, evidence against tlsessee viz. the receipt
of money, and if he fails — to rebut, the said enk being un-rebutted,
can be used against him by holding that itw4as cei@ of an income
nature.”
In the case of Sajjan Das & Sons vs. Q2003) 264 I TR 435 (Delhi), their
Lordships of the High Court of Delhi, while congidg a case in which gifts
were received by the assessee through banking elalaid importance on the
capacity of the donor for making the gift and ientity as well as importance
of relationship between the donor and done in deieation of genuineness of
gift held as under:-
That a mere identification of the donor and showtimgg movement of the
gift amount through banking channels was not gdefiicto prove the
genuineness of the gift. Since the claim of thevgd#s made by the
assessee, the onus lay on him not only to estatiishdentity of the
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person making the gift but also his capacity to enakgift and that it
had actually been received as a gift from the ddnor

In my considered view wherever documents are relaoh they should pass
the test of normal behavior of the assessee icahbese of business viz., human
conduct, preponderance of probability and surrougdcircumstances. In my
considered view, even if documentary evidence aslymed, the same must
pass the test of human probabilities and surrougdimcumstances if they do
not, then addition justified. Reliance on such eratiis placed on the case of
Smt. Phoolwati Devi 314 ITR (AT) 1 (Del.)

12. | am in agreement with the Ld. AO that the samtions relating to the
claim of LTCG as made by the Ld AO come withinaimbit of “suspicious
transactions: and therefore theles of suspicious transactionsvould apply
to the case. Payment through Banks, performanaatiir stock exchange and
other such features are only apparent features. Wdw features are the
manipulated and abnormal price of off load and thelden dip thereafter.
Therefore, | have to reach the inevitable conclodibat the transactions as
discussed by the Ld. AO fall in the realm chigpicious’ and * dubious’
transactions. The Ld. AO has therefore necesstriyonsider the surrounding
circumstances, which he indeed has done in a vefcubous and careful
manner. In the case &Vin Cadha vs. CIT (International Taxation) in ITA
N0.3088 & 3017/Del/2005, the hon'ble Delhi ITAT “B” Bench has observed,
on 31.12.2010 as under:-
“SUSPICIOUS AND DIBIOUS TRANSACTION HOW TO BE
DEALT WITH:
6.11. The tax liability in the case of suspiciotensactions, is to be
assessed on the basis of the material availableecord, surrounding
circumstances, human conduct, preponderance of gimbties and
nature of incriminating information/evidence avdle with AO.
6.12 In the case of Sumati Dayala v. CIT (1995Y&®man 89 (SC), the
Hon'ble Supreme Court has dealt with the relevasfceuman conduct,
preponderance of probabilities and surrounding airstance burden of
proof and it shifting on the Department in the casfe suspicious
circumstances, by following observations:
“... It is no doubt, true that in all cases in whiahreceipt is
sought to be taxed as income, the burden lies erdépartment
to prove that it is within the taxing provision aific receipt is in
the nature of income, the burden of proving thas$ mot taxable
because it falls within exemption provided by thet Aes upon
the assessee. But in view of section 68, wheresany is found
credited in the books of the assessee for any quewear, the
same may be charged to income-tax as the incortteafssessee
of that previous year if the explanation offered thg assessee
about the nature and source thereof is, in theiapiof the
Assessing Officer, not satisfactory. In such cdsse is prima
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facie evidence against the assessee, viz., théprememoney,
and if he fails to rebut the same, the said eviddr@ng un-rebut,
can be used against him by holding that it is aeipgcof an
income nature. While considering the explanatiothefassessee,
the department cannot, however, act unreasonably.

...... Having regard to the conduct of the appellantisclosed
in her sworn statement as well as other materigherrecord, an
inference could reasonably be drawn that the wonrtiokets
were purchased by the appellant after the eveng. mhajority
opinion after considering surrounding circumstancaad
applying the test of human probabilities had rightbncluded
that the appellant’s claim about the amount beiag Wwinning
from races, was not genuine. It could not be shilt tthe
explanation offered by the appellant in respecttloé said
amounts had been rejected unreasonably and th&nhtheg that
the said amounts were income of the appellant fstdmar sources
was not based on evidence.”

CIRCUMSTANTIAL EVIDENCEE HOW TO BE USED
6.13 It would, at this stage, be relevant to coesithe admissibility and use of
circumstantial evidence in income tax proceedir@@jscumstantial evidence is
evidence of the circumstances, as opposed to deredence. It may consist of
evidence afforded by the bearing on the fact topbeved, of other and
subsidiary facts which are relied on as inconsistgith any result other than
the truth of the principal fact. It is evidencewafrious facts, other than the fact
in issue which are so associated with the facssue, that taken together, they
form a chain of circumstances leading to an infeer presumption of the
existence of the principal fact. In the appreciatiof circumstantial evidence,
the relevant aspects, as laid down from time te tare —
(1) the circumstances alleged must be establislyesubh evidence, as
in the case of other evidence.
(2) the circumstances proved must be of a condusature and not
totally inconsistent with the circumstances or cadictory to other
evidence.
(3) although there should be no missing links | d¢hse of , yet it is not
essential that every one of the links must app@athe surface of the
evidence adduced; some of these links may have itafdrred from the
proved facts;\
(4) in drawing those inferences or presumptiong, #uthorities must
have regard to the common course of natural eveéateuman conduct
and their relation to the facts of the particulaase.
(5) The circumstantial evidence can with equalliygj be resorted to in
proof of a fact in issue which arises in proceedifgy the assessment of
taxes both direct and indirect, circumstantial ende can be made use
of in order to prove or disprove a fact allegediorissue. In fact, inn
whatever proceedings or context inferences areirequto be drawn
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from the evidence or materials available or lackingrcumstantial
evidence has its place to assist the process ofiagrat the truth.”

6.14. It will also be worthwhile to consider thetma of burden of proof on the
AO for proving a fact or circumstances in the ineotax proceedings. The
guestions raised about the tax liability by the Af@ to be answered by the
assessee by furnishing reasonable and plausiblewexiions. If assessee is not
forthcoming with proper or complete facts or hiatetnent or explanation is
contradictory, drawing of suitable inferences andtimation of facts is

inevitable. Courts generally will not interfere Wwitsuch estimate of facts,
unless the inferences or estimates are perversaicious.

6.15 The assessee’s technical contentions abouisaithfity and reliance on
material available on the AO's record are in thetura of contentions
challenging criminal or civil liabilities in a courof law. We are dealing with a
process of adjudication of assessee tax liabiliy assessment under Income
Tax Act rather than conducting criminal or civilu proceedings. As held by
the Hon'ble Supreme Court in the case of SS Géslgilra) no fis is involved

In adjudication of tax liability. The assessee’sitmtion that there was no new
material before the AO after the CIT(A)'s settingide order cannot be
accepted. New information and material did indeedne on record. In our
view, in a sensitive matte like this, even a siruljlee or revelation can be of
great importance. To reverse the order of the AGthos technical plea will
amount to taking a lopsided view of the proceedi@gsides, the JPC has
underlined the importance of Reports of investmatagencies like CBI, DRI,
ED whose were in the offing, as the relevant ingasbns were in process. In
view of these observations, we do not accede tas$lessee’s pleas in this
behalf. The assessee’s contention and objectiotigsrbehalf that the material
available on record was not admissible as evidaarwtthat it cannot be relied
on by the AO, are devoid of any merit and are tegoutright....”

In view of the above discussion, | find no infigmit the orders of the Ld.AO,
and | confirm the samé&round No. 1 is accordinglydismissed.”

Thus he confirmed the addition by applying the tlgeof preponderance of
probability, human conduct and surrounding circamses. Aggrieved, the assessee is

before us.

8. On considering rival contentions, we find tHagre is no dispute that assessee
Is engaged in the business of share trading fanraber of years, both prior to this
impugned assessment year, as well as in the sungeassessment years. The two

companies which have purchased the shares i.e.Kkps Agents Pvt. Ltd., and
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Skups Films Pvt. Ltd., had advanced a sun@igfi2,46,700/- to the assessee during
the financial year 2012-13 relevant to AY 2013-I4hese two concerns have not
charged any interest on this advance from the sssedhis fact is reflected in the
balance-sheet of the two companies. The assessdRisincase had entered an
agreement of sale of these shares during the fimapear 2012-13, relevant to AY
2013-14, by an agreement dated 12.08.2012. The vmlak of these shares as on the
date of agreement was around 29/- per share. Hamnmecordance with book value,
the transactions of sale shares was done. Thetwalu@port of the book value is
filed before us. It was submitted that the salecpeals of these shares were adjusted
against the loan advanced to the assessee bytthegeirchasing companies. The Ld.
CIT(A) records that the entire transaction is prgpdocumented. Neither the AO nor
the Ld. CIT(A) have disputed the claim of the assesthat the price at which the
assessee sold the share is commensurate with tie Jadue of the shares. The
documentation produced proves that the transaoficale has taken place during the
year. Ld. DR before us could not controvert thensission made by assessee on the
book value arrived at for the purpose of the s@le shares in question were part of
the stock-in-trade of the assessee. This closgkstisclosed by the assessee has not
been disturbed. The books of account maintainedhley assessee have not been
rejected. The buyers of the shares have recordedutthase of the shares and have
responded to direct enquiry made by the AO u/s@)38( the Act and confirmed the
transactions. The shares are reflected in theanoalsheet. The factum of transfer of
shares cannot be disputed, in view of evidenced filyy the assessee. All the
companies are legal entities and transactions thh#éee companies cannot be held as
non-genuine, simply because they are group comgamneas certain directors are
common. Documentary evidence and facts cannotrimeg and the theory of human
conduct, preponderance of probability etc. caneatdtied upon, to reject the claim of
the assessee on the ground of that thesesaspitious circumstances’. The purchase

of the share has been accepted by the Revenudadtthat both the companies have
earlier advanced amount to the assessee is acdgpted Revenue. While so, there is
no reason as to why sale transaction is to be libsied admittedly on the ground of

suspicious circumstances . The conclusions of t@eafAd the Ld. CIT(A) are based
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on, conjecture and surmises. It is well settledt tha addition can be made of
suspicion however as strong held by the Hon'bler&up Court in the case of
Umarcharan Shah & Bros vs. CBI7 ITR 271 (SC). In view of the above discussion,
the loss on sale of shares in question as claimdlebassessee has to be allowed. We
direct the Assessing Officer accordingly.

9. In the result, we decide this issue in favouthef assessee.

10. We now consider the disallowance of expensealfeady stated, the accepted
fact is that the assessee is engaged in sharaedrbdsiness. The disallowance in this
case has been made in an arbitrary manner. No prepson is assigned. When the
assessee is in the business of share tradingxgeneiture relatable to such business
is allowable under the Act. Even if there is noibass activity during the year, the
expenditure is still allowable as held by the H@n®Galcutta High Court in the case of
Ganga Properties Ltd199 ITR 94 (Cal) and the hon'ble Delhi High Caarthe case
of Kesha Appliances Pvt Ltd vs. IT@018) 63 ITR (trib) 294 (Del). Hence, we direct
the Assessing Officer to allow the expens&i,09,721/-. In the result, ground No.2

of the assessee is allowed.

11. Ground No 3 is directed against disallowanceost price oR26,77,500/-. The
Assessing Officer dealt this issue at page 4 paoh-Bis order. The assessee had
declared short term capital gains 3#0,57,500/- on sale of unquoted shares of the
company M/s Turtle in motion. The assessee hashpsed 7,650 number of these
shares on 02.04.2013 for an amoung®6,77,500/-. The share was purchased from
Mr. S.R. Bansal, who is the wife of the assesseethEr 9000 of these unquoted
shares of M/s Turtle in motion were purchased by #ssessee from M/s Kay
Enterprises, HUF foR36.40 lakh. The total share purchased in this gase for an
amount oR63,17,500/-. These shares were sold to M/s RDB theasand plus Ltd.
on 02.07.2013 foR83,77,500/-. The assessee filed the ledger copk btatements
and copies of share certificate as evidence ofaadethe purchase of shares evidence
the transfer of the shares in the records of compéds Turtle in motion were filed.

To a query the assessee explained that he hadhswolovable property to his wife and
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the purchase cost of share had been adjusted ag@nsale proceed of the property.
The Assessing Officer doubted the genuinenessetrinsactions. He accepted the
sale value of the unquoted sharez88,77,500/-. He came to the conclusion that the
source of purchase of share form S.R Bansal wasxpdained. Hence the expense of
%26,77,200/- was disallowed and added back. On &gipedd. CIT(A) did not pass a
speaking order. We find that the assessee has sabrmopies of the bills evidencing
the fact that the shares were sold by Shri S.Rs8arCopies of share certificate
evidencing transfer of share from Shri S.R. Bats#he assessee were filed. Both the
parties are income tax assessees and have repmessdtransactions. If the purchases
of the shares are not to be believed, then themicarising out of the sale of such
shares cannot be taxed in the hands of assesseay lhave to be taxed in the hands
of Smt. Saroj Rani Bansal. The assumption that I8esoj Rani Bansal could have
gifted these shares to Mr. K.K. Bansal i.e. tranefit without consideration, cannot be
upheld. Thus, if the sale is believed, the purchasaso to be believed. Hence, the
disallowance of the purchases cost of shares aomgwnrin any event, of the sale
consideration received by the assessee, the sobiftmds are not in doubt. Hence,
we delete the addition on the source of fund iv@doand as the assumption made by

the AO is wrong and allow ground No.3 of the asees

12. Ground No.4 is on the issue of computationagital gains on sale of share of
Turtle in motion. The assessee claimed that thiesees were received from his father
Shri R.D. Bansal by way of gift. Shri R.D. Bansaldithe share in question and were
acquired by the assessee by way of gift. Relianae placed on the provision of
Section 49(1) of the Act and it was claimed thateixation of cost has to be given
with reference to AY 1991-92 i.e. from the periaat Which the shares were held by
the father of assessee. When an amount is recbwaay of gift/inheritance the cost
of previous owner is the cost of acquisition by #ssessee and the indexation is also

to be given form the date on which the previous@vwatquired the capital assets.

13. We find this issue is covered in favour of asee and against the Revenue by

the following:-
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a) DCIT v. Manjuta J. Shah (2009) 318 ITR 417 (ALY (Mum) (SB)
b) Smt. Mina Deogum v. ITO (2008) 117 TTJ 121 (Kol)

Respectfully following the proposition of law lagbwn in these cases we direct the
AO to grant indexation of cost from the AY 1991-8#nce, ground No.4 is allowed.

14.  Ground No.5 is directed against the additioR1964,84,148/- made by the AO
u/s 68 of the Act.

15. The assessee sold one residential flat to &églder Smt. Vaishali Bansal
Prasad and wife Smt. Saroj Rani Bansal, jointlygdaronsideration of2,25,21,193/-
.The Assessing Officer records that the assesseadigroved that the transaction is
bona fide He held that it is important to ascertain witlasenable certainty, that all
the terms of the contract between the parties, fuififed, since the transfer was to
close relatives. He held thhbna fideevidence, to the effect that the transferee had
taken possession of the property, in part perfoomasf the contract, is not filed by
the assessee. He held that the sale of propefis tdaughter and wife is definitely a
suspicious transaction of dubious nature. He atliedale consideration u/s.68 of the
Act.

16. The Assessing Officer acknowledges that the sahsideration was made by
cross account payee cheque from to the bank acoduhé daughter of the assessee.
He was of the view that payment by cheques do nmiepthe genuineness of the
transactions. He also held that notice issued 3@¢6) of the Act to the daughter was
returned back. Learned CIT(A) agrees with the figdi of AO and upheld the
addition made u/s. 68 of the Act.

17. Aggrieved, assessee is before us. The Ld. ebémsthe assessee submits that
there is no bar under the Income Tax Act to trangfeperty to close relatives. The
transfer has taken place at the market value anddhsideration was paid by way of

cross account payee cheque. Tax was deducted raesom this sale consideration as
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required by law. The source of the money is notbtied. The identity of the person

and the creditworthiness of the buyer were not texdib

18. Both the buyers and Shri S.R. Bansal, in respda specific notice issued to
them u/s 133(6) of the Act, have confirmed the geantions. Copies of the letter field
by them before the AO are place at page 144 to dd@eof the paper book. The
assessee has discharged his burden of proof ling fihe following documents:-

() Details of payments / adjustments on accotiniban / advance of pg 146)

(ii) copy of agreement (pg 132-138)

(iif) copy of Balance sheet and profit & loss agob(pg 146-148)

(iv) copy of Income Tax acknowledgements. (evidiegdT jurisdiction) (pg

145)

(v) Copy of bank statement evidencing paymentsemgay 139-142)

It was argued that the conclusion of Ld. CIT(A)tthi@ae transaction was a tool for

claiming deduction u/s 54 of the Act was, puttihg tart before the horse.

19. Ld. DR relied on the order of AO as well as @)lrand prayed that the same
be upheld.

20.  After hearing rival contentions we are unableiphold the action of the AO,

wherein an addition has been made u/s. 68 of theMather the AO nor the CIT(A)

doubted the source of funds, the capacity andciteelitworthiness of the persons who
have given the amount to the assessee. The peintihe persons is proved. When
the identity, creditworthiness and genuinenesshefttansaction is not doubted, no
addition can be made u/s. 68 of the Act. If the iIB@f the opinion that there was no
sale of property, it does not lead to a concludiat credit is an unexplained credit. In
such an event, the transaction would be eitheaa twr gift. In either case it is not

taxable as income.
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21. Be that as it may, there is no bar on an iddi&i in making a sale of any
property to his close relatives. There is no aliegathat the transfer has not taken
place at market rates. The document filed by tisessee, i.e. copy of the agreements,
details of payments, adjustments of loan, balaheetsand profit and loss account,
income tax details of all the parties, have narbesbutted by the revenue authorities.
The entire addition was made on mere surmise angcioire. The purchaser’s of the
property have confirmed the transactions, in replyotice issued u/s. 133(6) of the
Act. The Revenue Authorities have not brought ot @ontrary evidence on record to
rebut the evidence filed by the assessee. Whenp#énges to the contract have
confirmed that the possession of the property le@s lhanded over, a contrary view
cannot be taken on this fact without evidence. Hiba'ble Supreme Court in the case
of Lalchand Bhgat Ambica Ram vs. C(IT999) 37 ITR 288 (SC) had referred to
another judgment of the Hon'ble Supreme Court & ¢hse of M/s Oman Sahow
Mohamed Saif1959) 37 ITR 151 (SC) and held that no additian be made on the
basis of surmises, suspicion and conjectures.drcése ofJmacharan Shah & Bros
vs. CIT37 ITR 271 (SC) it was held that suspicion howesteong cannot take the
place of proof. Thus, we delete the entire additnoade u/s 68 of the Act as

unwarranted. In the result, Ground No.5 is allowed.

22.  Next ground in respect of addition 381,13,200/- made by the AO on the

ground that same is bogus liability.

23.  After hearing rival contentions, we find thlae tliability in question pertains to
the mother of assessee, Smt. Saran Kumai Banshte§uent to her demise, the
liability devolved on her husband, Shri R.D. Ban€ah the death of Shri R.D. Bansal,
the liabilities along with assets devolved uporassessee by way of inheritance. The
issue is whether such liability could be added 411%1) of the Act, on the ground that
there is remission or cessation of the same. Thisputed fact is that all liabilities
continue to be reflected in the books of accounasdessee. It is not the case of the
Revenue that assessee had claimed a deductiosn oaks of account in the earlier

assessment year of these amounts. Under the citamices Sec. 41(1) of the Act
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cannot be invoked by the AO as held in the cas€@f vs. Sugauli Sugar Works (P)
Ltd (1991) 236 ITR 518 (SC). It was held by the Hon'Blgpreme Court that in
absence of declaration by the assessee that itraeatend to honour its liabilities,
provision of Sec. 41() cannot be invoked.
24. In the result, this addition u/s 41(1) of thet is hereby deleted. Ground No.6
is allowed.
25. Ground No. 7 and 8 are not pressed by the sssedue to smallness of
amount. Hence, these grounds are dismissed wittbaearvation that this would not
be taken as a precedent. These issues may be tedntBsthe assessee in penalty
proceedings.
22. Inthe result, assessee’s appeal is partly allowed.

Order pronounced in open court on 20/07/2018
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